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The Mexican-American Oil and Land Controversy 


ForEWORD 


This is strictly an informational document. In preparing 
it an earnest effort has been made to discover the relevant 
facts with reference to the present controversy between 
the United States government and the government of 
Mexico. Its purpose is not to express a judgment as to 
the course either nation should follow, but to report upon 
the facts and to define and clarify the issues with refer- 
ence to established principles and precedents in inter- 
national relations. 

z_ The present Mexican-American situation involves and 
WWHllustrates certain general principles regarding the prob- 
lems of international relations and of war and peace, con- 
cerning which the churches have ‘clear convictions. Not, 
however, until they are adequately informed regarding 
the exact nature of the issues involved are they in posi- 
tion to form moral judgments. The present document is 
offered as an aid to clear thinking upon these issues. 

In the preparation of the report a large amount of docu- 
mentary material has been examined and information has 
been secured from many personal sources. The report 
was submitted in tentative draft to representatives of the 
State Department, the Mexican government and the 
American oil companies, and to experts in the legal ques- 
tions involved. While the persons consulted bear no re- 
sponsibility for the content of the report, careful account 
has been taken of all representations made and of all 
points of view presented. 


I. ELEMENTS oF CONTROVERSY 


The American government came into controversy with 
the Mexican government as a result of the adoption, in 
1917, of a new constitution by the Republic of Mexico 
which contained certain provisions affecting the rights of 
foreigners in Mexico that have been held by the American 
government to be confiscatory and contrary to interna- 
tional law. Four major points are involved in the con- 
troversy. 


1. The expropriation of real estate holdings involving 
merican’ titles without proper compensation, and the 
nationalization of subsoil petroleum rights claimed by 
Americans under the mining laws of 1884, 1892 and 1909. 
The American government regarded the procedure as 


plain confiscation of property and of property rights. In 
December, 1926, the State Department gave the figure of 
“agrarian expropriations” as 508. The oil rights involved 
represent the larger part of the recent production in 
Mexico. 


2. The requirement that nationals of other countries 
may not acquire ownership in lands or waters, nor obtain 


- concessions to develop mines or mineral fuels in Mexico 


unless they accept the status of Mexicans with respect to 
their property, relinquishing all right, under penalty of 
forfeiture, to appeal to their own governments to secure 
for them by diplomatic action what the Mexican govern- 
ment does not grant them. This is the “Calvo clause.” 

3. The question whether certain understandings ar- 
rived at in 1923, hereinafter explained, by commissioners 
representing both governments, constituted a binding 
agreement on the part of the Mexican government to 
protect American property rights and whether these 
understandings constituted a condition of the diplomatic 
recognition which was accorded shortly afterward. 

4. Out of the controversy over these questions arises 
a fourth contention as to whether, assuming that confisca- 
tion may result from the economic program adopted by 
the Mexican government, the requirements of interna- 
tional law are met by the payment of damages in each 
case, or whether the United States has a right under 
international law to demand a change in Mexican law 
and policy. 

The Mexican government has consistently denied that 
Article 27 of the Constitution is retroactive but has per- 
sisted in the position that recognition of the Mexican 
government by the United States in 1923 was uncondi- 
tional, and that the understandings arrived at previously, 
not being in the nature of a treaty, did not constitute 
an obligation on the part of succeeding governments. 
At the same time, the Mexican government insists that 
the Calles administration has not departed in any essen- 
tial way from the assurances given the American com- 
missioners by the Obregon administration. 

The Mexican government protests its readiness to settle 
any damages that may be assessed for injuries sustained 
by American property holders as a result of the operation 
of its laws, but denies the right of the government of 
the United States to interfere in the internal affairs of 
Mexico, 
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The heart of the controversy is over the question of 
retroactivity, or, more specifically, the question of con- 
fiscation. The American government has demanded 
assurances on this point of a definite and permanent 
sort, and has not been satisfied with declarations of the 
executive power or with past decisions of the Mexican 
courts. 


Il. Tue Historrcat BACKGROUND 


In order to grasp the real significance of the disturbed 
situation in Mexico, one needs, first of all, to know cer- 
tain facts about the Mexican people and Mexican history. 
The population, as reported in the 1910 census, was 15,- 
160,369. As to the relative size of population groups, 
perhaps the estimate made by a German student of the 
subject in 1912 is as reliable as any. It is as follows: 
Mestizos (mixed bloods), 55.5 per cent; Indians, 33.3 
per cent; Spanish, Creoles, etc., 11.1 per cent. More re- 
cent estimates give a larger proportion of Indians, but the 
mestizos apparently still form the largest single group. 
The heterogeneity of the population, both racial and cul- 
tural, is doubtless a significant factor in the national life. 

The conquest of Mexico by Cortez beginning in 1519 
imposed on the Indian population a Spanish ruling aris- 
tocracy and hierarchy. These rulers became possessed 
of large estates, some covering hundreds of square miles, 
which in time came to be governed by relatively irre- 
sponsible and incompetent underlings. This resulted in 
conditions under which the native population was very 
greatly diminished. For more than a hundred years 
however, the population trend has been upward. 

When independence from Spain was secured in 1821 
the people were not prepared for self-government. A 
century of revolution has followed with oppression, mis- 
government and misery. Partisan politics, favoritism 
and personal ambition have been rife, with their inevitable 
consequences to the intellectual, social and economic life 
of the nation. 

This unfortunate condition is in large part due to the 
land systems that have prevailed in Mexico. Before the 
coming of the Spaniards, through the colonial period and 
down to the Diaz regime in the latter part of the last 
century the Indians had lived, in large part, in villages 
that were endowed with inalienable communal lands, 
which constituted the villagers’ principal source of live- 
lihood. The most important form of communal holding, 
the ejido, still survives and is a prominent feature of the 
present government’s land program. 

Alongside this communal system, however, there have 
existed large hereditary estates, now known as haciendas. 
The reform movement which developed about the middle 
of the last century had as one of its objectives a decen- 
tralization of land ownership and this program was partly 
carried out. With the advent of Porfirio Diaz, however, 
in 1876, this policy was reversed. He promulgated laws 
which tended to create a monopoly of public lands in the 
hands of a few. Speculation in land became rife, and 
the acquisition of homesteads decreased proportionately. 
It is conservatively estimated that during the Diaz 
regime the disposition of national lands exceeded 125,- 
000,000 acres. 

In contrast with this process of building up landed 
estates was the division of the communal lands into small 
individual holdings, a movement which began under Jaurez 


and continued under Diaz. The purpose of this program 


was to create a large number of small holdings, but 
the dominant policy of the Diaz administration resulted 
in strengthening the privileged landed class of hacendados, { 
while the laboring class suffered a corresponding degree 
of economic degradation. 

A recent estimate of the size of the haciendas gives 
300 of them 25,000 acres each; 116, at least 62,500 acres 
each; 51, about 75,000 acres each; while 11 are believed 
to contain 250,000 acres each. All told, the haciendas 
numbered in 1910, 8,245. 

In contrast to the hacienda is the rancho containing 
less than 2,500 acres, and corresponding, in general, to 
the idea of a homestead. The number of these is given 
in the census of 1910 as 47,939. 

The net result of the agrarian policies and laws of 
Mexico, culminating in reckless disposal of public lands 
during the Diaz regime, was highly disastrous to the com- 
mon man. Out of 2,334,472 heads of families in 1910, 
about 97 per cent were landless and many of them were 
in a deplorable condition. Although the Diaz regime re- 
sulted in a marked material improvement, the country 
was in worse condition in 1910, from the point of view 
of land ownership, than it had ever been. A conservative 
authority states that the revolution would not have been 
possible had it not been for the “vast army of Indians 
and mestizos who had no soil, crops, houses nor cattle” 
and who had nothing to lose and hoped to gain much 
through the overthrow of the Diaz government. 

While these conditions among the native population 
were developing, foreign investors were discovering and 
possessing the natural resources of the land and were 


out of the country and giving no heed to the needs of t 
people. This, of course, was not fair. Foreign com- 
panies point with satisfaction to the wealth they have left 
in Mexico in payment for labor, etc., and in taxes—75 
cents, one large petroleum company reports, of every 
dollar it received during the last five years. But the 
picture which the people saw was one of unmitigated 
exploitation at the hands of foreigners. 

American investments in Mexico have been variously 
estimated. Probably the most recent and authoritative. 
estimate is the following, given by the Assistant Secretary 
of State and Chief of Consular Affairs, in testimony 
before the House Committee on Appropriations when giv- 
ing reasons for increased consular appropriations, etc.: 


317,427,000 
Manufacturing enterprises 27,716,000 
Merchandising enterprises 26,140,000 
Miscellaneous investments not included above. 125,242,000 


popularly represented as taking the whole of their rt 


III. Sxercu or THE Revotution (1910-1924) © 


In November, 1910, Francisco Madero, r., started a 
revolution. Diaz resigned and sailed for France, where 
he died in poverty on July 2, 1915. Madero became presi- 
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dent on November 6, 1911. He shortly had a revolt on 
his hands, however, which he was enabled to crush when 
President Taft, pursuant to an act of the American Con- 
gress passed March 14, 1912, declared an embargo on 
arms. 

General Victoriano Huerta, who had taken command 
of the federal forces, was the instrument of Madero’s 
victory. Presently, however, he turned against Madero, 
who was forced to resign and was killed on February 
22, 1913. General Huerta became the head of a military 
oligarchy, and adopted an administrative policy that re- 
sembled the Diaz policy more than that which he himself 
had proclaimed. 

General Venustiano Carranza promptly opposed Huerta 
and led a revolt, supported by ten states, which stood for 
of 1857. He was joined by Francisco 

illa. 

President Wilson, in February, 1914, lifted the arms 
embargo which had been declared by President Taft in 
1912. This was done in order to force the retirement of 
Huerta. He also ordered the United States naval forces 
to take possession of the Vera Cruz Customs House. 
Huerta fled to France in July, 1914. He later entered 
the United States, and died in El Paso, Texas. 

General Carranza entered Mexico City (August 20, 
1914) as the “First Chief of the-Constitutionalist Army 
in charge of the Executive Power,” but he met with 
resistance, notably from Generals Villa and Zapata, which 
resulted in continued: turmoil and warfare. Between 
September, 1914, and February, 1915, Mexico City 


» changed hands six times. On October 19, 1915, Car- 


nza was given de facto recognition by the American 


\ ‘government and eight associated Latin-American repub- 


lics. At the same time an embargo was declared on ship- 
ments of arms from America to any other than Carranza 
forces. In March, 1916, Villa sacked the town of Colum- 
bus, N. M., presumably as reprisal for the de facto 
recognition of Carranza, and killed a number of Amer- 
ican citizens. This was followed by the Pershing expe- 
dition, which was unsuccessful, and by clashes with the 
troops of Carranza which culminated in a note from 
Secretary Lansing to Carranza, on June 20, 1916, 


cataloging grievances of the United States against Mex- 


ico. American militia were mobilized on the border. The 
Mexican government proposed a meeting of commis- 
sioners of the two governments to compose their 
differences. This proposal was accepted. The commis- 
sioners met in New London and Atlantic City and con- 
ferred until January, 1917, over the question of protection 
of American rights and property in Mexico. The con- 
ference appears to have been without result. 

During this time Carranza was holding a “Constituent 
Assembly” at Queretaro which promulgated the new Con- 
stitution, effective May 1, 1917, the document which is 
the chief tause of the present controversy. Carranza 
was inaugurated as President on May 1, 1917. 

It is charged that this whole proceeding of Carranza’s 
was itself not only in violation of the Constitution of 
1857 of which he had proclaimed himself a supporter, 
but high-handed in the extreme. However, the resulting 

fee nt of 1917 is admittedly, whether by virtue of 

nstitutional reform or purely revolutionary tactics, the 
only constitution the nation now has and from the point 
of view of international law the question of its legality 
is perhaps academic. 
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Dissatisfaction with the Carranza administration led to 
Carranza’s withdrawal to Vera Cruz and to the occupation 
of Mexico City by General Obregon on May 9, 1920. 
Carranza was assassinated shortly afterward. Congress 
thereupon elected Adolfo de la Huerta provisional presi- 
dent, but at the general election Obregon was chosen. He 
was inaugurated on December 1, 1920. 

During 1920, de la Huerta came to terms with General 
Villa. However, Villa was killed by political enemies in 
July, 1923. 

In the general election of 1924, General Plutarco Calles, 
one of President Obregon’s trusted followers, was elected 


President for four years. He was inaugurated on Decem- 
ber 1, 1924. 


IV. OsyjEcTIVEs OF THE REVOLUTION 


The revolution of Madero had been, at the start, polit- 
ical. -It was a revolt against Diaz the dictator, and his 
small group of advisors and supporters who constituted 
a “closed political corporation.” “Effective suffrage; no 
reelection” was the slogan of the uprising. It attracted, 
however, but a small minority of the people. 

The deeper objective of the revolution was socio- 
economic. It sought to remedy the condition of the masses 
of the people, which had become deplorable, and in fact 
intolerable. Madero’s declaration that he wished to “re- 
store to their former owners the lands of which they were 
dispossessed in such arbitrary manner,” whether sincere or 
not, was what rallied the downtrodden masses and gave 


the revolution a driving force that is apparently still 


strong. 

As the revolution advanced and the ideas, objectives 
and programs of the leaders became more definite, the 
government undertook to deal with several distinct sets 
of problems. 

1. The Agrarian Problem—that of restoring agricul- 
tural land to the landless Indians and building them up 
as a middle class. 

2. The Industrial Problem—that of protecting indus- 
trial workers from exploitation, and providing proper 
conditions of labor, wages, etc. In this connection, it 
should be said that in some cases, at least, the status 
(wages and living conditions) of the workers had been 
improved with the development of the oil and mining 
industries. A paternalistic policy, however, did not satisfy 
the leaders of the revolution. 

3. The Economic Problem—that of developing the 
country’s resources with the greatest possible advantage 
to the nation. Mexico is potentially one of the richest 
areas in the world. : 

4. The Educational Problem—that of giving practical 
education to the entire population, fitting them for whole- 
some social, industrial, agricultural and intellectual life 
and for real self-government. 

5. The Church Problem—that of dealing with the rela- 
tions of church and state. 

6. The Political Problem—that of maintaining the 
existence of the government against counter-revolutionary 
on and of extending its support among the people at 

rge. 

7. The International Problem—that of adjusting the 
nation’s foreign policy to its economic program. This task 
was conceived to be the preventing of foreign investments 
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from becoming a form of, or cause for, foreign domina- 
tion, 

The multiplicity, complexity and inherent difficulty of 
these problems have inevitably prevented immediate or even 
rapid solution. The more pressing problems have been 
taken first, such as the agrarian and industrial questions. 
The law regulating the exploitation of oil deposits, pur- 
suant to the provisions of the new Constitution, was pro- 
mulgated on December 31, 1925, and the alien land law, 
January 21, 1926. 

The several problems enumerated above are inter- 
related and a study of the entire situation would be neces- 
sary to a full understanding of any one phase of it. The 
present document, however, deals only with the con- 
troversy growing out of the land and oil program of the 
Mexican government, 


V. BEGINNINGS OF THE CONTROVERSY 


As early as January, 1916, the American government 
made representations to the Carranza government, con- 
cerning a decree which was understood to be forthcoming, 
nationalizing petroleum. The State Department pointed 
out to the Mexican government “in unequivocal terms 
the dangerous situation which might result from the is- 
suance of any decree of a confiscatory character.” 

Word was shortly received from General Carranza that 
“the government is not contemplating the issuance of a 
decree nationalizing the petroleum industry.” It appears, 
however, that while this was technically correct, since 
nationalization by decree was not attempted, the govern- 
ment was pursuing a policy which involved the national- 
ization of petroleum by constitutional change. 

In August, 1916, the Mexican government announced 
its policy of requiring that foreigners who propose to ac- 
quire real estate, or permits for “exploration or exploita- 
tion of the natural riches . Shall present beforehand 
in writing - a formal express declaration that in 
their capacity as proprietors or concessionaries , 
they consider themselves Mexicans, waiving their rights 
as foreigners and privileges of appeal for protection or 
claim to their respective governments.” 

The State Department promptly informed the Mex- 
ican government that it would not recognize the validity of 
any such waiver on the part of American citizens. 

On August 2, 1917, Ambassador Fletcher wired the 
State Department as follows: 

“Confidential. In interview with President this morn- 
ing I informed him that American oil and mining interests 
were concerned with regard to the attitude of the Mexican 
government with reference to the so-called nationalization 
of these industries. In reply he assured me that they 
need not be; that it was not the intention of the Mexican 
government to take over properties now in exploitation 
and distinctly stated that there would be no confiscation of 
these properties.” 


VI. Tue ConstTITuTION oF 1917 


The Constitution of 1917, the promulgation of which 
brought the controversy to a head, for the most part fol- 
lowed that of 1857. Article 27, however, dealing with 
the property rights of individuals and of civil and re- 
ligious corporations, was expanded to ten times its original 
length and contained many new provisions, among them: 
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The division of large estates, and the development of 
small holdings. 

The re-establishment of communal lands in connection 
with small rural settlements. 

The nationalization of petroleum. This policy reversed 
that established by the mining laws of 1884, 1892, and 
1909 the net result of which, as generally understood, 
was to recognize the proprietorship of oil deposits on the 
part of the owners of the surface, and thus to permit 
them to develop petroleum deposits without securing con- 
cessions therefor from the federal government. This in- 
terpretation has been challenged, as will appear later, 
and this is one of the issues of the controversy. 

The granting of concessions to foreign individuals to 
exploit mineral and petroleum subsoil resources, but only 
under conditions stated in the clauses quoted below. 

The part of Article 27 of the Constitution of 1917 
which forms the basis of recent land and oil legislation, 
now under discussion, reads as follows: “In the nation 
is vested direct ownership of all minerals or substances 
which in veins, layers, masses, or beds constitute deposits 
whose nature is different from the components of the 
land, such as minerals from which metals and metaloids 
used for industrial purposes are extracted; beds of pre- 
cious stones, rock salt and salt lakes formed directly by 
marine waters, products derived from the decomposition 
of rocks, when their exploitation requires underground 
work; phosphates which may be used for fertilizers; 
solid mineral fuels; petroleum and all hydro-carbons— 
solid, liquid, or gaseous. 


companies have the right to acquire ownership in lands 
waters and their appurtenances, or to obtain concessions 
to develop mines, waters or mineral fuels in the Republic 
of Mexico. The nation may grant the same right to 
foreigners, provided they agree before the Department of 
Foreign Affairs to be considered Mexicans in respect to 
such property, and accordingly not to invoke the protec- 
tion of their governments in respect of the same, under 
penalty, in case of breach, of forfeiture to the nation 
of property so acquired. Within a zone of 100 kilometers 
from the frontiers, and of 50 kilometers from the sea- 
coast, no foreigner shall under any conditions acquire 
direct ownership of lands and waters.” 


“Only Mexicans by birth or naturalization and Mexican 


VII. 


The now famous amparo (injunction) cases were de- 
cided in 1921-1922 by the Mexican Supreme Court. The 
amparos were sued for in the Mexican courts by the oil 
companies to enjoin the government from applying the 
provisions of Article 27 of the Constitution to the detri- 
ment of petroleum rights acquired under the mining laws 
of Mexico already referred to. The pertinent provisions 
of these laws are stated below. 

The law of 1884 sharply distinguishes, with respect to 
their ownership, coal, petroleum and certain other minerals 
from metals—gold, silver, lead, manganese, etc. With 
reference to mines and placers of the metals enumerated 
the law states that they “form a piece of real estate distinct 


Tue Amparo CASES 


from the land in which, or beneath whose surface, t ; 
are situated, even though they may become the properas}) 


of the owner of said land.” With reference to coal, 
petroleum and certain other substances it is declared that 
they are “of the exclusive ownership of the owner of the 
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land, who may therefore exploit and utilize them without 
the need of denouncement or of special adjudication.” 

The law of 1892 omits the explicit statement with refer- 
ence to ownership of coal, petroleum, etc., but states that 
“mine ownership lawfully acquired and such as may be 
acquired in accordance with this law shall be irrevocable 
and perpetual, by means of payment of the federal prop- 
erty tax, in accordance with the provisions of the law 
establishing said tax.”* 

The law of 1909 once more distinguishes clearly be- 
tween metals, which are declared to be “of the direct 
ownership [dominio directo] of the nation,” and mineral 
fuels, coal deposits, etc., which are declared to be “of the 
exclusive ownership [propiedad exclusiva] of the owner 
of the soil.” 

In Mexican law five decisions of an identical character 
constitute a “precedent,” and much importance has there- 
fore been attached to the amparo decision handed down 
in October, 1920, in the Texas Oil Company case, and 
the four subsequent decisions of identical import, declaring 
that Article 27 of the Constitution was not retroactive— 
did not affect rights acquired prior to May 1, 1917. The 
Supreme Court decided that where “positive acts” had 
been performed and rights had thus been “acquired” 
before the Constitution went into full effect, the properties 
were exempt from the operation of Article 27. (By a 
“positive act” is meant either some act of actual initial 
exploitation or an act clearly showing intent to exploit.) 
The Court therefore decided the cases at bar in favor of 
the oil companies and against the government.} 

The Supreme Court decided, in effect, that the mining 


Nad, 
jsf Qe of 1909 had offered to the owners of the surface 


the right to exploit oil lying beneath their lands but that 
unless acceptance of this offer was evidenced by some 
“positive act” of exploration, the offer could be with- 
drawn, and was withdrawn by the Constitution of 1917. 
From the American point of view the “positive act” doc- 
trine was a mere device that was being imported into the 
controversy. On its face the law of 1909 appears to be 
subject to no such involved interpretation as the Supreme 
Court handed down. Obviously such an interpretation 
is wholly foreign to the American understanding of the 
rights acquired under the law of 1909. There was no 
intimation from any source when the law was passed 
that the rights it defined were limited in any such man- 
ner. The British government had protested the Car- 
ranza decree of February 19, 1918, declaring that its 
provisions are “in the opinion of the government of His 
Majesty in open conflict with laws and contracts in force, 
according to which considerable investments of British 
capital have been made in petroleum-bearing lands and 
in the petroleum industry in Mexico,” and that “it would 
be contrary to the principles of the Mexican Constitu- 
tion and those of justice to separate surface rights from 
subsoil rights which now belong to those land owners 
who have invested capital in the petroleum-producing 
zone.” The French government made a similar protest. 


*The precise reference of this clause is not clear and from the view- 
point of the Mexican Government, the omission of any reference to owner- 
ship of subsoil deposits indicates that there is a reservation here in the 
sntent of the law. However, the matter would seem to be covered by the 

ag provisions of the law of 1909. 

+ 


It is interestin 
to the wording of Article 14 of the Constitution: “No law shall be 
retroactive effect to, the prejudice of any person whatsoever.”- The 
pointed out that this provision relates not to the passin 
application, thus standin 
Constitution which stat 


to note in this connection that the Court called attention 
ven 
‘ourt 
3 r of laws but to their 
in contrast to the corresponding clause of the old 
that no retroactive law should be enacted. 
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The oil companies contend, and one of the notes of 
Secretary Hughes expressly stated, that the amparo de- 
cisions were inadequate. They rendered conditional what 
had been considered unconditionally held titles. More- 
over, on lands where no “positive act” had been per- 
formed, the decisions left the landholders quite without 
petroleum rights. The five amparo decisions constituted 
a “precedent,” but one binding only on the lower courts. 
Hence, even within the realm of the security which they 
offered, the oil companies felt that they had no judicial 
or legal warrant that the government would not in the 
future act again in a manner contrary to the principles 
laid down by the Supreme Court. 


Nevertheless, since the Mexican Supreme Court is the 
final authority in interpreting Mexican law, an attempt 
was made to accommodate the American position to the 
court decision. 


VIII. HuGues-Pant CorrESPONDENCE OVER 
RECOGNITION 


Formal recognition of the Obregon government was 
earnestly desired by Mexico and was seriously consid- 
ered by the United States. Nine long notes on this sub- 
ject were exchanged between the two governments during 
1921-23. 

Secretary Hughes proposed a treaty of amity and com- 
merce which among other things would declare that 
nothing in the Constitution and laws of Mexico would 
be given retroactive and confiscatory effect. Such a 
treaty, it was thought, would give the authoritative assur- 
ances desired by the United States. Also it would auto- 
matically secure recognition. Mr. Hughes submitted with 
his note the draft of such a treaty. 


Minister Pani replied in successive notes that the text 
of the proposed treaty of amity and commerce violated 
Article 27 of the Mexican Constitution; that it would 
compromise and affront the honor, dignity and sovereign- 
ty of Mexico to secure recognition on the basis of a 
pledge; that the Constitution itself (Article 14) provides 
for nonretroactivity; that President Obregon was per- 
sonally committed to that principle; that the correct pro- 
cedure was to observe the actual working of the laws, 
and particularly the judgments of the Supreme Court in 
cases involving this question in order to see whether con- 
fiscation might actually occur; that in any case the Presi- 
dent could not sign nor the Congress ratify a treaty 
contrary to the Constitution ; and that even if the President 
were to sign a treaty, Congress would not ratify it if it 
were in any way humiliating, or appeared like a measure 
forced on a small country by a powerful neighbor. 

Secretary Hughes replied, pointing out that the Mex- 
ican government was in error in charging that the pro- 
posed treaty violated Article 27 of the new Constitution : 

“With regard to the proposed treaty of amity and com- 
merce, I note that Mr. Pani still insists that it would be in 
violation of the Constitution of Mexico, but I am unable 
to ascertain to what provisions of the treaty Mr. Pani 
refers in urging this objection. The treaty was intended 
to do no more than to give in a binding and suitable man- 
ner ‘the assurances which General Obregon has been will- 
ing, as Mr. Pani’s quotations make evident, to give in per- 
sonal interviews and letters. In my last communication, 
I specifically dealt with all the provisions of the proposed 
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treaty to which Mr. Pani has called attention as involving 
constitutional infringement and I regret that Mr. Pani has 
seen fit neither to reply to these comments nor to point 
out any other provisions of the treaty which could be re- 
garded as open to any such objection. 

“T am therefore compelled to reach the conclusion that 
the objection to the proposed treaty is not to be found in 
its terms, which could readily be made to meet any objec- 
tion of the sort above advanced, provided only it embodied 
proper assurances against confiscation in harmony with 
General Obregon’s repeated statements. Rather, as 1 
understand the matter, it is insisted that the signing of 
such a treaty would not be in harmony with the public 
sentiment of Mexico and that it would not be ratified by 
the Mexican Senate.” Mr. Hughes also said: “Without 
the slightest disposition to question the sincerity of Gen- 
eral Obregon’s purpose in making the statements to which 
Mr. Pani directs repeated attention, it cannot be over- 
looked that no adequate governmental action has yet been 
taken to secure the valid titles acquired prior to May 1, 
1917; that American citizens have complained, and con- 
tinue to complain, that their subsoil rights acquired prior 
to that date are not being respected; and that Article 27 
of the Mexican Constitution is being applied retroactively, 
even recently, to the injury of American citizens who have 
been deprived of their property without just compensa- 
tion. Although General Obregon’s personal promises are 
declared by Mr. Pani to be a ‘voluntary and solemn obliga- 
tion’ undertaken ‘before the entire world,’ still it is a 
notorious fact which can be substantiated by numerous 
cases, if necessary, that American interests in Mexico 
have been subjected to arbitrary governmental acts 
throughout the year and a half of General Obregon’s 
regime in flagrant disregard of this solemn promise.” 

Minister Pani in two long notes interpreting Mexican 
history and agrarian conditions, acknowledged that many 
of the specifications were correct but declared that wrongs 
would be righted. Mr. Pani proposed in the very first 
note, and afterwards repeatedly, the establishment of joint 
claims commissions, as a substitute for the treaty proposal. 
The exchange of notes issued in a diplomatic deadlock. 


1X. Tue Unitep States-MEXxIcan CoMMISSION oF 1923 


Correspondence having failed, the two governments next 
resorted to a commission, each appointing two representa- 
tives, for the discussion of their differences. They met in 
Mexico City (May 14-August 15, 1923) and held many 
extended sessions. The entire ground was traversed again 
at great length. 

Agreements were reached regarding the terms of a Gen- 
eral Claims Convention and a Special Claims Convention, 
in the event the two governments should decide to estab- 
lish commissions to deal with such claims. These conven- 
tions were accepted and signed September 8 and Septem- 
ber 10, 1923, and provided that all claims of American 
citizens on account of injuries or wrongs due to the revolu- 
tion should be settled by the Special Claims Commission, 
and that all other claims of citizens of either country 
against the other should be settled by the General Claims 
Commission. 

On August 2, 1923, the Mexican commissioners made 
their final statement which may be summarized as follows : 

(1) The Mexican commissioners agreed that Article 27 
of the Constituticn of 1917 is not retroactive in its effect 
for persons holding oil rights acquired under the Mexican 


mining laws but that only persons who had performed 
some “positive act” before May 1, 1917, such as drilling, 
leasing, making contracts, etc., had actually acquired such 
rights. The Mexican commissioners maintained, as the 
Supreme Court had decided, in effect, in the Texas Oil 
Company amparo, that the mining laws had offered to the 
owners of the surface the right to exploit oil lying beneath 
their lands but that unless acceptance of this offer was 
evidenced by some “positive act” of exploration, the offer 
could be withdrawn and was withdrawn by the Constitu- 
tion of 1917. The positive acts listed in the memorandum 
as acceptable are numerous and varied and define a liberal 
policy in this regard, 

In this connection the Mexican commissioners expressly 
agreed that the amparo cases above referred to would be 
treated as a precedent by the executive of the Republic, 
and that it should apply to “all those owners or lessees of 
land or subsoil or other persons entitled to the rights to 
the oil who are in a similar situation as those who obtained 
amparo.” 

(2) The Mexican commissioners also stated: “The 
present executive . . . will continue in the future to 
grant, as in the past, to owners of the surface or persons 
entitled to exercise their preferential rights to the oil, 
who have not performed prior to the Constitution of 1917 
any positive act such as mentioned above, or manifested 
an intention as above specified, a preferential right to the 
oil and permits to obtain the oil to the exclusion of any 
third party who has no title to the land or subsoil, in ac- 
cordance with the terms of the legislation now in force 
as modified by the decisions of January 17, 1920, and 
January 8, 1921, already mentioned. The above statement ¢ 
in this paragraph of the policy of the present executive is N 
not intended to constitute an obligation for an unlimited 
time on the part of the Mexican government to grant 
preferential rights to such owners of the surface or per- 
“—- entitled to exercise their rights to the oil in the sub- 
soil.” 

Thus the Mexican commissioners reserved to the Mexi- 
can government its rights regarding oil lands where no 
positive acts have been performed and also recognized the 
right of the American government to make reservations in 
behalf of its citizens in such cases, under the principles of 
international law and equity. 

The net result of that conference seems to have been 
that each side stated its views and made certain reserva- 
tions, and recognized the right of each government to 
make reservations regarding their respective rights. While 
there was a considerable measure of accord the reserva- 
tions involved frankly contrary viewpoints and assump- 


_ tions. The result of the negotiations was stated by Presi- 
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dent Coolidge on April 25,-1927, as follows: “These 
records were duly signed and attested by the commis- 
sioners and were submitted to the President of Mexico 
and the President of the United States for their mutual 
approval, which was given. It was solely because of our 
understanding secured in this formal way that our prop- 
erty rights would be respected, that recognition of the 
government of President Obregon was granted on Sep- 
tember 3, 1923.” 


X. THe LAanp QUESTION 


Although the oil controversy has attracted chief atten- 
tion, the results of the Mexican land policy have perhaps 
given more ground for complaint in that many alien farm- 
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ers living in Mexico appear to have been reduced to serious 
straits through the expropriation of their lands. At the 
same time the land program is one of the most important 


phases of the revolution, and requires sympathetic study. . 


The fact that many Indian villages had been deprived 
of their ancient communal lands during the Diaz regime— 
particularly through a decree issued on May 12, 1890, 
with the resulting concessions to foreign capitalists—and 
Madero’s proposal to rehabilitate the ejidos, were impor- 
tant factors in bringing support to the Madero revolution 
of 1910. The desire of Indian villages for communal 
lands has been of great political significance ever since. 
Madero vaguely promised restitution of lands but nothing 
definite was done until Carranza issued his decree on Janu- 
ary 6, 1915, at Vera Cruz, in which he annulled the decrees 
vt the Diaz regime which he pronounced illegal, declared 
that Indian villages would be allowed to petition for the 
return of their lands, set up national and state agrarian 
commissions and devised a procedure for a large scale re- 
distribution of land. This procedure has been modified 
by regulations issued in 1920, 1921 and 1922. 

Figures were furnished to the Research Department of 
the Federal Council of Churches by the Official Mayor of 
the National Agrarian Commission in January, 1927, indi- 
cating the extent of the land distribution. According to 
these figures, up to October, 1926, there had been finally 
conveyed a total of 2,886,531 hectares (2.4 acres to a hec- 


tare) of land to the heads of 317,112 families forming . 


1,609 Indian villages. A considerable number of the pro- 
visional adjustments made by the state agrarian commis- 
sions had not yet been reviewed by the National Com- 
mission. In addition, it was stated that in October, 1926, 
provisional restorations had been made of 2,525,849 hec- 
tares of land to 193,104 heads of families in 1,055 villages. 

Theoretically, payment is made to the former owners 
(individuals and corporations, many of whom are citizens 
of the United States or of other foreign states) in the 
form of 20 year bonds bearing 5 per cent interest with 
the principal payable 5 per cent annually. The price is 
that for which the land was assessed for purposes of tax- 
ation, plus 10 per cent. Practically, however, since nearly 
all of the American owners whose lands have been in- 
volved in this distribution have been unwilling to accept 
bonds, the indemnification has gone by detault. ‘The 
owners have preferred to present claims to the General 
Claims Commission, sitting in Washington, which was set 
up pursuant to the Convention entered into by the two 
governments in 1923.* 

The United States commissioners in 1923 contended 
that indemnification should be made in cash and not in 
bonds. It was agreed, however, by the American com- 
missioners that payment in bonds should be accepted for 
lands up to 1,755 hectares but that this was not to be a 
precedent and that if Mexico could negotiate a foreign 
loan she would use the proceeds for cash payments to those 
whose lands were being given to the Indians. This loan 
has not been negotiated. 

Prior to the controversy over the petroleum laws, which 
has recently overshadowed everything else, the land dis- 
tribution program was the occasion for considerable dis- 
satisfaction on the part of foreign investors and for con- 


y L F lata between’ the governments of Mexico and the 


* It is positively stated on behalf of American interests that no bonds have 
been issued for the purpose here indicated. Mexican authorities contend 
the contrary. The question, however, is of little significance because of the 
unwillingness of owners to accept bonds, 
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United States. Complaints made against the government 
of Mexico are as follows: that compensation offered (the 
assessed valuation plus 10 per cent) is too low; that there 
has been undue delay in administration; that in some 
instances Indian villages have illegally taken possession 
of lands and that nothing has been done by government 
officials to give redress to the owers of the lands; that 
many estates have been divided under state laws, without 
compensation ; that valid concessions have been annulled ; 
that for many years interest has not been paid on state 
bonds; that bonds are unacceptable for payment because 
they would depreciate in value and because a new revolu- 
tion might make them worthless. 

From observations made in connection with the present 
study, it appears that there is substantial ground for some 
of these complaints. Lvidence of similar import comes 
from many sources. It should also be stated, perhaps, 
that there are instances of Indian villages which are much 
dissatisfied with the restitution made, because of the bick- 
erings of local politicians. 

However, the land distribution and the creation of small- 
holdings are declared by the Mexican government to be an 
economic and political necessity. What is desired is the 
establishment of a class of small farmers. The principle 
is not peculiar to Mexico. In other parts of the world, 
e.g., the Balkans and Ireland, tremendous land distribu- 
tions have been made by forcing the cutting up of large 
estates in the interest of the general welfare and the sta- 
bility of the state. In general, compensation is, at least 
theoretically, provided for in such undertakings. 


XI. Tue Avien Lanp Law or 1926 


The alien land law, enacted January 21, 1926, effective 
January 1, 1927, first restates the provision of the Consti- 
tution that “no alien shall acquire direct ownership in 
lands and waters in a strip of one hundred kilometers 
along frontiers and of fifty on coasts nor be a shareholder 
in Mexican companies which may acquire such ownership 
in the same strip.” 

Alien members of Mexican companies holding land or 
conducting mining or petroleum enterprises must agree to 
consider themselves as Mexican citizens regarding their 
property rights and undertake not to invoke the protection 
of their governments in regard to such property. The 
penalty for failure to observe this requirement is the 
forfeiture of all the rights in question. Mexican com- 
panies are not allowed to acquire property for agriculturai 
purposes when through such acquisition there would re- 
main in the hands of aliens 50 per cent or more of the 
total interests of the company. Foreigners, however, “who 
may represent since prior to the going into effect of this 
law fifty per cent or more of the total interest of any kind 
of companies owning rural property for agricultural pur- 
poses shall retain it until their death in the case of physical 
persons, or for ten years in the case of moral persons 
(corporations ).” : 

Other rights which are the object of the law, aside from 
those above referred to, acquired legally by aliens prior to 
the going into effect of the law shall be conserved by their 
present owners until their death. 

Provision is made for aliens who may acquire rights by 
inheritance “the acquisition of which might be prohibited 
to aliens by the law,” and for aliens who have a “pre- 
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existing right acquired in good faith”; but permits granted 
to such persons are granted on condition that the rights 
in question be transferred “to a person with capacity 
under the law” within a period of five years counting 
from the death of the author of the inheritance, where the 
right is inherited, or from the date of adjudication of the 
right, where it is acquired by the individual himself. 

To secure the rights here prescribed the aliens con- 
cerned were to register their claims by January 21, 1927. 
Special provisions are made regarding aliens admitted as 
colonists. 

Regulations for the administration of this law were 
issued on March 29, 1926. In spite of the rather sharp 
limitations contained in the law, Article 18 of the regula- 
tions repeats the assurance that “none of the provisions 
of this law or of these regulations will have retroactive 
effect to the prejudice of anyone.” 


XII. THe PETROLEUM QUESTION 


In order to make clear the significance of the new oil 
law the history of legislation and policy with reference to 
subsoil wealth must be referred to. One of the chief ele- 
ments in the controversy turns on the interpretation of 
these laws. While the questions here at issue have long 
been the subject of controversy among legal authorities, 
certain generalizations seem warranted. 


In the first place, it is admitted that between 1783 and 
1884, there was no formal legislation regarding the status 
of mines in Mexico. The ordinances of 1783, issued by 
royal decree to govern mining in New Spain, placed all 
subsoil minerals including expressly the “juices of the 
earth,” within the royal patrimony, which, when Mexico 
attained independence in 1821, passed over to the state. 
The ordinances, like their Spanish prototypes, were chiefly 
concerned with metals; coal was of little commercial sig- 
nificance, and petroleum was apparently unknown when 
the mining ordinances were formulated. 


So long as coal and petroleum were not of great com- 
mercial value, the ordinances of 1783 were not definitely 
challenged. But in 1882, the Mexican Supreme Court 
rendered a decision permitting persons other than surface 
owners to “denounce” (lay claim to) coal lying under pri- 
vately owned lands. ‘This decision, however, was short 
lived, since a constitutional amendment was regularly 
adopted in 1883 empowering the federal government to 
enact mining laws, with the evident purpose of overcoming 
the effect of the decision. This was during the presidency 
of Gonzales, who was under the influence of Porfirio Diaz. 
Pursuant to this amendment a new law was promulgated 
in 1884, which was reaffirmed and supplemented by the 
laws of 1892 and 1909. The effect of these laws has 
already been explained. 

It should be noted that ownership of mines is, in deriva- 
tion, separate from ownership of the surface. The latter 
is acquired under and governed by the laws of the states. 
Coal and petroleum are subject not to state but to national 
law, so that the owner of the surface did not acquire his 
right to coal or oil as real estate under a state law, but as 
a mineral under national law. Mexico is a federal re- 
public, like the United States, with corresponding distinc- 
tions in legislative function. The oil companies rest their 
claims upon the national mining laws. 

The Mexican government justifies the nationalization 
of petroleum on the ground that the Diaz regime under 
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which exploitation of Mexico’s subsoil was so extensively 
developed was a distinct departure from the principle of 
subsoil ownership obtaining under Spanish law. This 
question has perhaps little more than historical impor- 
tance, but so much has been made of it that the following 
facts are set down as bearing upon the merits of the con- 
tention that the nationalization policy is in line with all 
legal precedents prior to 1884. 


The principle embodied in the civil law, prior to specific 
legislation on the subject, was, in the words of an eminent 
commentator, that “all veins and mineral deposits of gold 
or silver ore, or of precious stones, belonged, if in public 
ground, to the sovereign, and were part of his patrimony ; 
but if on private property, they belonged to the owner of 
the land, subject to the condition, that if worked by the 
owner, he was bound to render a tenth part of the produce 
to the prince, as a right attaching to his crown; and that, 
if worked by any other person, by consent of the owner, 
the former was liable to the payment of two-tenths, one 
to the prince and one to the owner of the property.” Sub- 
sequently, the same authority records, “it became an 
established custom in most kingdoms, and was declared 
by the particular laws and statutes of each, that all veins 
of the precious metals, and the produce of such veins, 
should vest in the crown, and be held to be part of the 
patrimony of the king or sovereign prince. That this is 
the case with respect to the empire of Germany, the 
Electorates, France, Portugal, Aragon and Catalonia, ap- 
pears from the laws of each of those countries, and from 
the authority of various authors.” 


erty of mines in the king. A decree issued in 1387 recog: 


Early Spanish legislation on the subject vested the ay 
4 


nized a certain measure of proprietorship in mines on the\/ 


part of the owner of the surface, i.e., to the extent that 
the owners of the surface might prevent others from ex- 
ploring their lands for mines. A decree issued in 1559, 
specifically reincorporating in the royal patrimony mines 
of “gold, silver, quicksilver and other metals” which were 
not being operated, recognized that the early laws had not 
been strictly observed and offered compensation to the 
persons holding the properties being reclaimed by the 
crown, 


In 1584, new mining ordinances were issued which fur- 
nished the basic mining legislation in Spain for two hun- 
dred years. They contain the following passage: “And in 
order to benefit and favor our subjects, and natives, and 
all other persons whatsoever, even though foreigners to 
these our kingdoms, who may work or discover any mines 
of silver, already discovered or to be discovered, we will 
and command, that they shall have them and that they 
shall be their property, in possession and ownership [pro- 
piedad], and that they may do with them as with any- 
thing their own, observing, as well in regard to what they 
have to pay by way of duty to us, as in all else, what is 
prescribed and ordered in this edict. . . .” 

This liberal grant has the greater importance because 
subsequently these ordinances were made generally appli- 
cable to Hew Spain. Controversy arose there as to 
whether or not the grant above quoted effectually removed 
the mines from the royal patrimony, and the doubt cow; 
cerning it was not resolved until the mining ordinancerg} 
of the Indies expressly vested all subsoil properties in the 
crown. 


Even this grant of 1584 did not confuse ownership of 
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the mines with ownership of the surface. 
ever, a decree was issued which declared: 

“Stone-coal, not being a metal or a semi-metal, or an 
of the things included in the laws and ordinances whic 
declare mines the property [propias] of the royal patri- 
mony, shall be free for working, and for trade by sea and 
land, throughout the whole kingdom, and no impediment 
shall be placed in the way of its exportation by sea, for 
trade in foreign countries. 

“Such mines should belong to the proprietors of the 
lands in which they are, by the word proprietor the direct 
owner being understood, and not the lessee but 
if the proprietor, the mine being once discovered, shall 
refuse to make use of his ownership, in any of the afore- 
said modes, in order to have it effectively worked, my 
council shall have power to grant the right to 
work it, to the discoverer, he giving to the proprietor the 
fifth part of its produce.” 

This decree was modified in some measure but was in 
effect confirmed by supplementary decrees issued in 1790, 
1792, and 1793. Clearly, what was conferred upon the 
land owner was not absolute ownership of the mines, but 
it is equally clear that a policy was temporarily adopted 
at this time by which a sharp distinction was made between 
coal and metals. This policy, however, was later aban- 
doned by Spain and the laws of 1828, 1849, and 1868 
place coal in the same category as the metals. 

All of which is important only as background of the 
present controversy. It does not alter the fact that the 
Mexican Constitution of 1917 restores all subsoil minerals 
to the status they occupied prior to 1884 and that the 

ecedent for such action is deeply embedded in Spanish 

w. On the other hand it shows that this theory was 
developed with reference to metals, before bituminous 
products became important; that the new policy adopted 
in 1884 was the only policy the nation had ever had with 
reference to coal and petroleum from the time when they 
acquired commercial importance in Mexico until the new 
Constitution was adopted in 1917 ; and that for the laws of 
1884, 1892 and 1909 certain early Spanish legislation fur- 
nished what might be called a near precedent. It can 
hardly be said that bituminous substances have the same 
status in Spanish legal tradition as metalliferous minerals. 


In 1789, how- 


XIII. THe Perroteum Law or 1925 


The petroleum law enacted in December, 1925, effective 
January 1, 1927, contained among other provisions the 
following : 


(1) Ownership of petroleum and all hydro-carbons is 
vested in the nation and is inalienable. Works of de- 
velopment can be carried out only under concessions 
granted by the government under specific laws. 

(2) The petroleum industry is a “public utility” and 
takes precedence of use of the surface. 

(3) A “concession” for (new) exploitation is limited 
to 30 years. 

(4) All concessionnaires shall pay indemnities to the 
government; in case the concessionnaire is not the owner 
oi the surface, he shall pay 5 per cent of the gross pro- 

ion to such owner.* 

“It is worth meting that this 5 per cent, when aid to foreign oil com- 
panies as owners of land upon which they are prohibited by the Constitu- 
tion and by the petroleum law from securing concessions, while not the full 


equivalent of a royalty, constitutes an offset to the denial to them of 
Petroleum rights. 
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(5) Concessions will be granted, free of cost, to indi- 
vidual surface owners who began development before 
May 1, 1917, and also to surface owners or their suc- 
cessors who made “contracts” for the express purpose of 
exploiting petroleum before that date. Foreign corpora- 
tions, however, as the Constitution requires, are excluded 
from the privilege of securing concessions. Also, the 
positive acts of initial exploitation listed as acceptable are 
less inclusive than the list agreed to in 1923. 


(6) All such surface owners and all who are develop- 
ing oil resources under concessions granted by the execu- 
tive of the nation under previous laws shall apply for con- 
cessions by December 31, 1926. Failure to apply for 
such concessions will be regarded as renunciation of all 
claims and rights. 


(7) “Confirmation of these rights” shall be for 50 
years, dating from the time exploitation began, or in the 
case of a contract, from the date when it was signed. The 
regulations issued pursuant to the law state that the period 
may be “extended as ordered by the federal law,” but this 
is contrary to the terms of the law itself. 


XIV. Lecatity or Tittfs 


Much is said concerning the illegality of titles to land 


- and oil properties held or claimed by foreigners in Mexico. 


It is safe to say that in a country where land was held by 
families and communities, where revolutions have been 
frequent, where corruption in government has been a 
major national problem, and where the courts have too 
generally been subservient to the executive power, many 
titles are less than flawless, some, perhaps thoroughly bad. 
It is no part of the purpose of this report to discuss the 
validity of titles for the reason that if every title in ques- 
tion were unexceptionable, that fact would not affect the 
essential elements of this controversy. 

Moreover, there is no sufficient ground for assuming 
that insecurity of titles is an important factor in the 
attitude of the oil companies who represent the major 
interests in the controversy. The reason for this state- 
ment will appear in the following section. 


XV. Tue Accorp REACHED IN 1924 


In the fall of 1924 a committee representing the Ameri- 
can oil interests had held extended conferences in Mexico 
City with representatives of the Mexican government with 
a view to arriving at a modus vivendi with reference to the 
development of the American oil properties in Mexico 
and encouragement by the government of the oil industry. 
At the end of the conferences, on October 14, 1924, a 
memorandum was agreed to by the oil companies’ repre- 
sentatives and by the representatives of the Mexican gov- 
ernment who were designated by President Obregon. It 
was later approved by President Calles. The memo- 
randum provided that any owner or lessee of surface 
property under which petroleum is to be explored or ex- 
ploited should file with the Department of Industry, Com- 
merce and Labor an application with certified copies of 
his titles. If these documents should be found to be in 
conformity with the law the department would order pub- 
lication of the application in order that within a period 
of 90 days any person who considered he had a better 
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right might file adverse claims. If no adverse claim 
should be put forward the “faculty” of exploring and 
exploiting subsoil of the lands in question would be be- 
stowed upon the claimant upon condition of establishing 
regular works and conforming to the laws and police 
regulations. Provision was outlined for conciliating or 
arbitrating conflicting claims through the Department of 
Industry, Commerce and Labor, and ultimately, if neces- 
sary, taking the matter to the courts. 

It will be observed that this memorandum represented 
an effort to arrive at a modus vivendi without compro- 
mising either the Mexican government with respect to the 
Constitution of 1917, or the American State Department 
with respect to the rights of American investors in 
Mexico. 

It was also agreed that the federal government should 
study the legal means by which the oil industry could be 
assured that it would not be prejudiced by reasons of 
expropriation over those portions of the surface neces- 
sary to its operations. It was further agreed that the 
federal executive would endeavor “by the legal means at 
his disposition to bring about that the organic law of 
Article 27 of the Constitution in the portion relating to 
oil exploration ¢hall sanction the situation of fact created 
as a consequence of the foregoing provisions.” 

When the petroleum law of 1925 was being drafted, the 
committee which had represented the oil interests wrote 
to President Calles and called his attention to what the 
committee considered a serious departure from the under- 
standing which had been reached a year previously. On 
October 29, 1925, President Calles replied stating that 
the executive power under his charge had endeavored to 
adjust its action to the terms of the memorandum agreed 
upon “without departing in the least from their principal 
features.” He added, however, that “only the legislative 
body is empowered to make laws in the country and 
consequently the executive can make known his opinion, if 
that is asked, but respecting always the legislative inde- 
pendence in order that it may duly fulfill the high mission 
that it has entrusted to it.” 


XVI. Orrictat CoRRESPONDENCE ON NEw Laws 


When the preliminary drafts of the petroleum and land 
laws described above were reported to the Department 
of State in the fall of 1925, the Department at once took 
the position that they did not embody the assurances 
which our government believed had been given by the 
Mexican commissioners in 1923. A fresh exchange of 
notes, nine in all, took place between November, 1925, 
and March, 1926, and a second group of four notes 
between July 31 and November 17, 1926. 

It will suffice to summarize this second series of four 
notes, which were released on November 24, 1926. They 
are phrased in the highly technical terms of law and 
diplomacy and are not easy reading for a layman. Here 
we seek to give merely the briefest and simplest possible 
non-technical summary of the principal points raised and 
the positions taken. 

Secretary Kellogg presents first of all four fundamental 
principles on which he understands the two governments 
are agreed. They read as follows: 


“First. Lawfully vested rights of property of every 
description are to be respected and preserved in con- 


formity with the recognized principles of international 
law and of equity. 

“Second. The general understanding reached by the 
commissioners of the two countries in 1923, and ap- 
proved by both governments at the time of resumption 
of diplomatic relations between them stands unmodified 
and its binding force is recognized. 

“Third. The principle of international law that it is 
both the right and duty of a government to protect its 
citizens against any invasion of their rights of person or 
property by a foreign government, and that this right 
may not be contracted away by the individyal, is con- 
ceded. 

“Fourth. The principle that vested rights may not be 
impaired by legislation retroactive in character or con- 
fiscatory in effect is not disputed.” 

Mr. Kellogg then states that “the differences between 
us arise wholly from the practical interpretation and spe- 
cific application of these general conceptions to the exist- 
ing situation.” He contends that the Mexican attitude 
and intentions “are calculated to defeat the legitimate 
expectations” based on these principles. 

Mr. Kellogg contends that the Mexican government is 
really proposing to convert unqualified ownership into 
use for a term of years, which is virtually confiscation. 
The Mexican doctrine of “positive acts” as required to 
change an “optional” into an “actual” right he rejects. 
He rejects also the principle enunciated in the Calvo 
clause, maintaining that the American government can 
never recognize the right of a national to renounce the 


He also restates the American position that the undé}- 
standings arrived at in 1923 preceding recognition con- 
stituted a binding agreement. 

In his reply to this note and in subsequent communica- 
tions Minister Saenz restated Mexican contentions which 
were already familiar, controverting the major positions 
set forth above. A tone of sharpness was given to the 
discussion by his resentment of diplomatic interference 
with reference to proposed Mexican legislation. 

Mr. Saenz also recurs to the distinction between 
“actual” and “acquired” rights which has assumed much 
importance in the whole controversy. An illustration will 
make this position plain. If an American citizen ac- 
quired, prior to May 1, 1917, a fee title to property for 
the purpose of exploiting petroleum and if a positive act 
had been performed or a contract entered into for the 
exploitation of petroleum prior to that date, his right 
is recognized. However, this right extends only to the 
“confirmation” of a concession not to exceed 50 years in 
its total duration. If, moreover, the property had been 
acquired for purposes of domicile or other use not involv- 
ing the exploitation of subsoil properties, or if acquired, 
though not in express terms, to provide a reserve supply 
of petroleum, the individual is not considered to have 
acquired any right whatever to such subsoil properties. 
Thus according to the Mexican position the nationaliza- 
tion of petroleum properties represents a pronounced 
change in national policy but the Mexican government 


protection of his government with respect to his ns 


The correspondence closes with the declaration on~«}y 
part of the American State Department that this govern- 
ment “expects the government of Mexico . . . t 
respect in their entirety the acquired property rights 


does not admit that any real rights are impaired in, t 
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of American citizens, . . .” and an answering state- 
ment on the part of the Mexican government that it ex- 
pects the United States to “indicate concrete cases” in 
which rights have actually been violated. 


XVII. Tue oF THE CoMPANIES 


The question to what extent the oil companies have 
complied with the provisions of the oil law has been 
greatly confused by the fact that the mere listing of those 
companies who have applied for confirmatory conces- 
sions gives no idea of the extent of the oil operations 
involved and by the further fact that some companies 
applied for concessions and afterward asked the privi- 
lege of withdrawing their applications. Statistics believed 
to be reliable show that the companies that are at this 
time resisting the Mexican government’s oil policy repre- 
sent about 75 per cent of the oil production in Mexico, 
which in 1926 totaled 90,000,000 barrels. The principal 
— and Dutch companies are included in this num- 

r. 


The protesting companies contend: 


1. That applications for confirmatory concessions would 
mean definite and final acceptance on their part of the 
government’s policy, which they consider confiscatory. 

2. That the text of the Constitution and of the petro- 
leum law makes it clear that no concession whatever may 
be given to a foreign corporation and that therefore the 
concessions which the Mexican government proposes to 
give, under the terms of the regulations of the Alien Land 
w, to foreign corporations who register their holdings 
and file applications for concessions have no standing in 
law. The oil companies contend that what the govern- 
ment proposes is altogether extra-legal—an administra- 
tive device without warrant in either the land law or the 
' petroleum law—and gives the foreigner no assurance of 

justice in the future. : 

3. That the fifty-year concession provided for in the 
law which would run, not from the present year, but 
from the time when the first positive act looking toward 
exploitation took place—in some instances many years 
ago—would in some cases be quite insufficient for the 
removal of the oil. (The government has, it appears, 
volunteered a thirty-year extension, but this, as already 


pointed out, runs counter to the limitation expressed in 
the law.) 


XVIII. Decision REGARDING THE CALVO CLAUSE 


The General Claims Commission on March 31, 1926, 
rendered a decision in the case of the North American 
Dredging Company of Texas which is of interest because 
of its statements bearing on the Calvo clause. The de- 
cision, however, has no force as a binding precedent and 
is not in full accord with the decisions of other interna- 
tional commissions which have considered the Calvo 
Clause in the past. Furthermore, the present decision 
contains what appear to be inconsistent and even contra- 

ictory passages. 

e Calvo principle came before the Commission by 
virtue of the fact that the contract in question, which was 
negotiated in 1912, long before the adoption of the new 
Constitution, included a clause precluding “the interven- 
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tion of foreign diplomatic agents . in any matter 
related to this contract.” The Mexican government was 
a party to the contract. It is important to note that the 
decision contains the statement that whenever such a 
clause as the one in dispute “is so phrased as to seek to 
preclude a government from intervening, diplomatically or 
otherwise, to protect its citizens whose rights of any 
nature have been invaded by another government in viola- 
tion of the rules and principles of international law, the 
Commission will have no hesitation in pronouncing the 
provision void.” 

It is not easy, however, to reconcile this statement with 
the actual decision of the case, which refused to hold 
“void” the Calvo clause just quoted despite its apparently 
sweeping phraseology. But the principle enunciated by 
the Commission, quoted above, is the generally accepted 
view in so far as the state itself is concerned. The theory 
underlying it is that a wrong done by a foreign govern- 
ment to the citizen of a sovereign state is an injury in- 
flicted upon the state itself in the person of its citizen, 
and the injured government will not therefore relinquish 
its right to proceed on its own initiative, if it elects to do 
so, for the protection of its nationals, nor can it be de- 
prived of that right by its citizen. 

Obviously the relinquishment on the part of the citizen 
himself of the right to invoke the protection of his gov- 


~ ernment is not of a piece with the curtailment of the right 


of that government to proceed on its own motion. It 
should be noted that the question of the effect of such a 
contract has both a private and an international aspect. 
On the private side, the citizen is merely making a con- 
tract; the other contracting party has a right to grant that 
contract on such terms as it sees fit. If the individual 
contractor violates his contract he may thereby give the 
other contracting party a right to rescind it. But the 
international aspect remains. If the individual contractor 
has violated his contract by an appeal to his government, 
that appeal was probably induced by some act of the con- 
tracting state which he considered wrongful under inter- 
national law. If this is true, the individual contractor’s 
government may claim damages for such wrongful act. 
The Mexican version of the Calvo clause in some cases 
explicitly declares that an appeal for diplomatic protection 
automatically cancels the contract. But this can not affect 
the right of the government to take action on its own 
account. 

A somewhat similar question kas arisen with reference 
to the protection of missionaries in foreign countries who 
have preferred to take full responsibility for the risks 
incurred in carrying on their missionary service, rather 
than to jeopardize the relations of their own government 
with the government under whose jurisdiction they reside. 
The government of the United States has taken the posi- 
tion that the right to protect its citizens is reserved by the 
government quite regardless of what their wish may be in 
the matter. 

While it has no direct bearing upon the merits of this 
controversy the following passage from the decision above 
referred to illustrates so well the need felt by a weak gov- 
ernment to protect itself from excessive diplomatic inter- 
ference on the part of a stronger government as to war- 
rant quoting it here. The Commission said: “If it were 
necessary to demonstrate how legitimate are the fears of 
certain nations with respect to abuses of the right of pro- 
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tection and how seriously the sovereignty of those nations 
within their own boundaries would be impaired if some 
extreme conceptions of this right were recognized and 
enforced, the present case would furnish an illuminating 
example. The claimant, after having solemnly promised 
in writing that it would not ignore the local laws, reme- 
dies, and authorities, behaved from the very beginning as 
if article 18 of its contract had no existence in fact. It 
used the article to procure the contract, but this was the 
extent of its use. . . . It has gone so far as to declare 
itself freed from its contract obligations by its ipse dixit 
instead of having resorted to the local tribunals to construe 
its contract and its rights thereunder. And it has gone so 
far as to declare that it was not bound by article 7 of the 
contract and to forcibly remove a dredge to which, under 
that article, the government of Mexico considered itself 
entitled as security for the proper fulfillment of its con- 
tract with claimant. While its behavior during the spring 
and summer of 1914, the latter part of the Huerta adminis- 
tration, may be in, part explained by the unhappy condi- 
tions of friction then existing between the two countries 
in connection with the military occupation of Vera Cruz 
by the United States, this explanation cannot be extended 
from the year 1917 to the date of the filing of its claim 
before this Commission, during all of which time it has 
ignored the open doors of Mexican tribunals. The record 
before this Commission strongly suggests that the claimant 
used article 18 to procure the contract with no intention of 
ever observing its provisions.” 

Obviously such conduct as is here described would be 
not only a breach of the contract entered into by the com- 
pany, but a sharp departure from the established procedure 
under international law. This procedure requires that the 
plaintiff shall exhaust the legal resources of the government 
against which his complaint is lodged before making any 
appeal to his own government for diplomatic protection. 
An exception to this rule would arise when the denial of 
justice is considered to be so patent as to warrant diplo- 
matic action without waiting for the results of judicial 
processes. 

In the case before the Claims Commission the United 
States relied on article V of the Claims Convention, by 
which Mexico and the United States agreed to waive the 
usual requirement of exhaustion of local remedies. The 
Commission avoided this point by the interpretation which 
it gave to the treaty. 


XIX. INTERNATIONAL LAW AND THE QUESTION 
oF ARBITRATION 


The question at issue in the oil dispute is one of prop- 
erty rights. The government of the United States claims 
that under the Constitution of 1917 and the law of 1925 
property rights are being taken from the oil companies 
without compensation—that Article 27 of the Constitution, 
and the law of 1925 are confiscatory. This point involves 
rights under Mexican law and under international law. 
Since the property is in Mexico, the final arbiter, within 
that nation, must be the Mexican court applying Mexican 
law just as in the United States property rights must 
finally be fixed by the American court applying American 
law. The oil companies secured, as already related, from 
the Supreme Court of Mexico decisions which established 
their rights under the laws of 1884, 1892, and 1909, in all 
cases where positive acts had been performed prior to 
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May 1, 1917, and determined that Article 27 of the Con- 
stitution did not take away from them any such right 
acquired prior to the time when the Constitution went into 
effect. . Decisions have also been obtained from the lower 
Mexican courts, some favorable and some adverse to the 
oil companies’ claims with respect to their rights under 
the law of 1925, and appeals are now in the Mexican 
Supreme Court. 

The oil companies believe that the law of 1925 is con- 
fiscatory, no matter what may be the decision of the Mexi- 
can Supreme Court. They, therefore, believe that the 
American government should persist in its protest against 
the application of the law. But international law is the 
same for all nations, and if a Mexican law may be treated 
as invalid under a rule of international law and inapplicable 
to American-owned property, an act of Congress or of a 
state legislature may also be called into question if a for- 
eign government believes it to be contrary to a precept of 
international law. Such an instance has recently arisen. 
The State Department had before it a protest by the 
Italian government against the strict application of the 
Eighteenth Amendment and the Volstead Act as inter- 
preted by the Supreme Court of the United States to 
Italian ships in American coastal waters. The State De- 
partment said: 

“The Royal Italian Embassy will understand that the 
United States government cannot well discuss the legality, 
in an international sense, of the operation of an Act of 
Congress the scope of which, within the territorial limits 
of the United States, has been authoritatively determined 
by the Supreme Court of the United States. While, there-, 
fore, the Department of State is not indisposed to gif; 
consideration in a friendly spirit to views such as th 
expressed in the memorandum of the Royal Italian Em- 
bassy with respect to the operation of the Act upon vessels 
of foreign governments, the Department could not accept 
any suggestion questioning the competency of the Congress - 
to enact such legislation. 

“As the question is one of the exercise of legislative 
discretion, it is assumed that the operation of the National 
Prohibition Act will receive the attention of the Congress 
when it next convenes, and that all pertinent matters will 
have the most careful consideration.” 

There remains the recourse to arbitration under inter- 
national law. When the discussion became highly acute 
in January, 1927, the question was asked of President 
Calles by an American group then in Mexico if he would 
be willing to have the oil dispute settled by arbitration. 
He answered as follows: 

“If necessary, Mexico would follow such a course. 
However, from the point of view of the sovereignty of 
nations this would include a peril, in the precedent that 
would be established. If a country exercising its sov- 
ereignty passes laws, laws which the nation believes are 
necessary for the well-being of the people, it is very dan- 
gerous for it to submit these laws to the wishes of other 
people. And it is also very dangerous for it to submit 
these questions to tribunals of arbitration because, from 
very painful experience, we know—and history shows it 
in all clarity—that in all these international courts it is 
always the point of view of the strong that domirg 
But if it is necessary to make a sacrifice to prevent A | 
more serious difficulties for the country, we would be will- 
ing to do this, taking our chances with the danger. Of 
two evils, it is always better to choose the less.” 
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Within a short time Washington was flooded with let- 
ters demanding arbitration. Secretary Kellogg himself 


publicly declared that he had been considering its practica- _ 


bility and thought it essentially desirable. It was later 
stated on behalf of President Calles that Mexico could not 
suffer her right to supremacy in her internal affairs to be 
questioned. On January 25, 1927, the Robinson Resolu- 
tion favoring the settlement of the dispute by arbitration 
passed the Senate unanimously (79 to0). That resolution 
read as follows: 


“Resolved, That while by virtue of sovereignty the duty 
devolves upon this government to protect the lives and 
property of its nationals in foreign countries, which duty 
is not to be neglected or disregarded, it is nevertheless 
sound policy, consistent with the honor and best interest 
of the United States and promotive of international peace 
and goodwill, to submit to an arbitral tribunal, which shall 
apply the principles of international law, the controversies 
with Mexico relating to the alleged confiscation or impair- 
ment of the property of American citizens and corpora- 
tions in Mexico; the arbitration agreement to provide for 
protection of all American property rights pending the 
final outcome of the arbitration. 

“That in goodwill and friendliness efforts should be 
made and persisted in to effect arrangements which will 
commit the two governments to the policy of abiding by 
and executing awards that may be made in consequence 
of such arrangements to arbitrate.” 


In his address in New York on April 25 of this year 
President Coolidge referred to this resolution and made 


following comment upon it: 


“We have at present two commissions of arbitration 
with Mexico, and the principle of arbitration has always 
been strongly advocated by our government. Everybody 
favors arbitration when the question at issue is arbitrable. 
Under the present circumstances I can see grave difficul- 
ties in formulating a question which the two governments 
would agree to submit to such a tribunal. The principle 
that property is not to be confiscated and the duty of our 
government to protect it are so well established that it is 
doubtful if they should be permitted to be questioned. 
Very likely Mexico would feel that the right to make a 
Constitution and pass laws is a privilege of her sovereignty 
which she could not permit to be brought into question. It 
has therefore seemed that we are more likely to secure an 
adjustment through negotiation.” 


The press a day or two later reported that President 
Calles had expressed approval of this statement by Presi- 
dent Coolidge. 

Under international law an individual cannot bring 
action against a government which he thinks has wronged 
him. Such action can only be brought by his own govern- 
ment, which must be convinced that the wrong is of a 
nature which, under international law, it may consider a 
wrong done to itself through its citizen. The wrong must 
be clear and of a very serious nature. The right of the 
government which feels itself so injured is to ask for 
indemnification for the injury. There is no procedure in 
international law by which the national law itself may be 

ared void and its application! to the property of a 

igner be refused, or by which the judgment of the 
national Supreme Court may be reversed. It is the dam- 
age done by the application of the law or of the judgment 
for which redress may be asked. 
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While there is no organ of international law which can 
control the legislature, executive and judiciary of an inde- 
pendent state and declare their acts invalid, the operation 
of such acts may give rise to a claim for damages. The 
oil companies contend that in their case damages will not 
constitute adequate redress. They maintain that they want 
the property, not an award of damages which an interna- 
tional arbitration tribunal may grant but actual payment 
of which would be problematic. They say that if the 
question were one between two private corporations they 
would not seek damages for the taking of the property, 
but an injunction to prevent its taking so that an injury 
would not be done. As yet, international law provides no 
such instrument of protection. If the international society 
were organized as a nation is organized, the solution would 
be found in bringing an action in a court of equity to pre- 
vent the taking of the property. It is contended on behalf 
of the oil companies and the expropriated land owners 
that the very fact that international law furnishes no 
precedent for dealing with this unusual situation justifies 
all the more energetic action by diplomatic means. In this 
connection Article 17 of the Treaty of Conciliation and 
Judicial Settlement between Italy and Switzerland of Sep- 
tember 20, 1924, is significant. 


The clause occurs in similar treaties, and seems to point 
toward a solution of the problem here under consideration. 


The Article declares that: 
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“Should the Permanent Court of International Justice 
find a decision of a court of law or other authority of one 
of the contracting states is wholly or partly at variance 
with international law, and should the constitutional law 
of that state not allow, or only inadequately allow, the 
cancellation of this decision by administrative procedure, 
the party prejudiced shall be granted equitable satisfac- 
tion in some other form.” 

Such is the impasse in the relations of the two govern- 
ments. The oil companies are emphatic in declaring that 
they do not want war. War would involve grave hazard 
to their properties. They hope that once more the Mex- 
ican Supreme Court will give them protection against the 
executive. Failing that, they rest their case entirely upon 
diplomatic action. This might at any moment mean sus- 
pension of diplomatic relations, a lifting of the arms em- 
bargo, or even more serious consequences. The most 
probable result of such action would be, of course, revolu- 
tion, which, if successful, it is freely predicted, would 
result in a complete reversal of Mexican policy. 

The most serious intimations of forcible intervention 
that have thus far been given were contained in the protest 
of Secretary of State Lansing against the Carranza decree 
of February, 1918, in which it was stated that “it becomes 
the function of the government of the United States most 
earnestly and respectfully to call the attention of the 
Mexican government to the necessity which may arise to 
impel it to protect the property of its citizens in Mexico 
divested or injuriously affected by the decree above cited.” 


XX. Some PsycHorocicaL Factors 


Before setting down general conclusions of this report 
it seems proper to take note of certain factors which, while 
not directly bearing upon the controversy, inevitably affect 
the attitude of Mexico and of the Mexican people toward 
the United States. There is a century of history which 
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furnishes the psychological background of Mexico’s atti- 
tude and policy toward this country. 

Among the events making up this record may be 
enumerated the revolt of Texas, its recognition by Con- 
gress as an independent state and its annexation in 1845 
to the United States; the Mexican War (1846-1848), 
during which the capital of Mexico was captured and at 
the end of which, by the terms of a dictated peace, a large 
area including California was ceded to the United States; 
occupation of Vera Cruz by American marines in 1914; 
mobilization in 1916 of 104,000 American troops on the 
Mexican frontier; the punitive expedition under General 
Pershing against Villa. 


This series of events created a background against which 
Mexicans view what they regard as an aggressive policy 
on the part of the United States government. In par- 
ticular, they fear increasing economic penetration of 
Mexico by American interests. These considerations 
make the present situation vastly more difficult. There is 
a widespread feeling in this country as well as abroad 
that for permanent peace and harmony between the two 
nations the United: States must be prepared to convince 
Mexico that her northern neighbor has no unfriendly 
designs upon her and that the policy of the United States 
is dictated by considerations of justice without any ulterior 


purpose. 


GENERAL CONCLUSIONS 


Referring to the four principal items in the controversy, 
we may set down the following conclusions: 


(1) The question of retroactivity and confiscation. 


It is admitted by the Mexican government that the way 
in which the provisions of the new Constitution for the 
rehabilitation of the communal lands have been applied has 
given rise to claims on the part of American owners for 
damages or restitution. The contention of the Mexican 
government in this connection is that the net result of the 
land policy has been greatly beneficial from a social point 
of view and that the evils incident to its adoption are 
being mitigated and remedied as rapidly as possible. 

As to the question whether the new petroleum law is 
retroactive and confiscatory, it must be said that rights 
which the Mexican Supreme Court upheld in former de- 
cisions which the Mexican government in 1923 agreed to 
observe in future, have been definitely impaired in the new 
petroleum law, if the Mexican Supreme Court should sus- 
tain the law as it stands. Further, if the mining laws 
under which most of the rights in question were secured 
meant what they were generally understood to mean and 
what they were interpreted by the oil companies, by the 
United States government, and by the governments of 
Great Britain and France to mean, other property rights 
have been, by the terms of the law and of the Con- 
stitution as well, destroyed altogether. 

However, final judgment on this point must be sus- 
pended until the amparo cases now before the Mexican 

Supreme Court are decided. The precedent set by earlier 
decisions would indicate that the Court is likely once more 
to uphold the rights of the oil companies as against the 
government. 

There would still remain, of course, serious grievances 
on the part of landholders, many of them people of mod- 
erate means who have suffered under the operation of the 
new land system. These grievances the Mexican govern- 
ment has officially recognized and promised to remove. 

(2) The question of renunciation of the right to diplo- 
matic protection. ' 

Although the Calvo principle has been resorted to 
through many decades by Latin-American nations for the 
purpose of protecting the nations against excessive diplo- 
matic pressure in the interest of the nationals of powerful 
governments, its general application, with the forfeiture 
clause contained in the Mexican Constitution, is novel. 
The Calvo doctrine marks an area of conflict in the field 


of international law which will doubtless be a battleground 
for a long time to come. For the present, at least, it may 
be said that, however the principle may be stated, it will 
not be interpreted as depriving a government of the right 
to interpose diplomatic influence in cases where it believes 
that its citizens have suffered a denial of justice at the 
hands of a foreign government. 


(3) The question of conditional or unconditional recog- 
nition, 

This element in the controversy seems to be largely of 
psychological significance. From a practical point of view 
it is clear that recognition of the Obregon government was 
given by the American government only after the com- 
missioners of the two governments in 1923 had developed 


assurances which the State Department regarded as nece ee 
sary. Had not the State Department believed that the 


rights of American citizens would be safeguarded to the 
extent of the undertakings given by the Mexican govern- 
ment in 1923, recognition would presumably not have 
followed. 

But one cannot read the correspondence without being 
impressed by the great importance from the Mexican point 
of view of maintaining the principle of national sov- 
ereignty and the dignity of the Mexican government. It 
is therefore in point to note that recognition in the diplo- 
matic sense is regarded as an absolute proceeding. Rela- 
tions between two countries may be broken off but the 
granting of recognition is not understood to be conditional. 

Yet this is only a partial statement of the case. It is to 
be remembered also that the American government tried 
for a long time through a laborious correspondence to 
secure a treaty of amity and commerce with Mexico look- 
ing toward the resumption of full diplomatic relations, and 
failing in that purpose substituted the method of informal 
conference for what it regarded as the more satisfactory 
method of a permanent treaty. While the Mexican con- 
tention is technically correct, only an excessively legalistic 
interpretation of the memorandum adopted by the com- 
missioners of the two governments in 1923 and approved 
by President Coolidge and President Obregon could gloss 
over the fact that the petroleum law of 1925 departs defi- 
nitely from the principles laid down in that memorandum 
(1) in requiring concessions for the exercise of rights 
admittedly acquired privr to May 1, 1917, while at 
same time American corporations are barred from secur™ag) 
concessions; (2) in making no provision for “preferen- 
tial” rights to the owners of land where, according to the 
Supreme Court’s interpretation, no technical right to the 
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subsoil had been acquired. Admittedly, the Mexican 
policy with respect to the matter in controversy has been 
continuous from Carranza to Calles. With due regard to 


the fact that the agreement reached by the commissioners - 


in 1923 was not a formal treaty, that agreement had an 
obvious moral quality. That it could not legally bind the 
Mexican Congress or the Mexican courts should go with- 
out saying but it is difficult to see how, in the light of it, 
the executive could escape responsibility for exercising the 
full strength of his influence to shape legislation in a man- 
ner that would conserve agreements previously entered 
into. We are driven to the conclusion that the Mexican 
government has given itself extraordinarily wide latitude 
with reference to the principles and precedents which it 
engaged to follow. 

(4) The question of remedies under international law. 


The practical question, however, is not as to the merits 
of the policy of the Mexican government, but as to the 
alternatives open to the American government and to 
American interests involved. In the absence of any ade- 
quate machinery of international society to guarantee 
equity as between national governments, each nation claims 
a sovereign right to legislate as it will with reference to 
its domestic affairs. There is no agreement in America 
as to whether some of the legislative acts of our own 
states are confiscatory or a legitimate exercise of police 
power. Nor is there any agreement as to how far radical 
legislative measures may be justified when undertaken in 
response to urgent national need. 


Each nation, the United States included, demands the 


bject to the limitation that if the operation of these laws 
results in violation of rights under international law the 
victim of any resulting injustice may demand, through his 
government, redress in forms prescribed by international 
law. There is, however, no international power to invali- 
date the domestic legislation in question. The government 
of the United States may, by diplomatic means, endeavor 
to persuade the Mexican government to change its legisla- 


ped me to be the judge of its own domestic laws, always 
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tion to meet the American view as to what rights its na- 
tionals should possess, but such a course of action would 
be based on considerations of policy, not of law. 


The right of a government to use the processes of 
diplomacy in protecting the property of its nationals from 
unwarranted injury is generally recognized. As to the 
method by which that right should be exercised, a serious 
question confronts the American people. Even granting 
that the proposal to arbitrate the dispute as an alternative 
to hostilities ought ultimately to be accepted—and it has 
been assumed in this report that the moral obligation to 
find an alternative to hostilities is not open to question— 
the fact remains that the policy of the Mexican govern- 
ment has inevitably become the subject of representations 
on the part of the State Department. The immediate 
question before the American government is how far such 
diplomatic measures may properly go. This problem must 
be studied not only in the light of American interests but 
also against the background of the humanitarian aims of 
the Mexican revolution and the struggle of the Mexican 
people to realize them. 


In its sovereign capacity the United States might sus- 
pend diplomatic relations, might lift the arms embargo 
declared by President Coolidge on January 7, 1924, or 
might actually declare war. There is no international 
power to restrain her. But any action amounting to forci- 


_ble intervention in the internal affairs of another nation, 


in such a case as the present, whether it involves military 
measures or other means of coercion, cannot derive its 
sanction from international law. Such action must rest 
entirely upon considerations of policy and the power of the 
nation to enforce its demands. When diplomatic pressure 
reaches the point where it amounts to intervention in the 
internal affairs of another nation the issue becomes moral 
rather than legal. 


In the issue thus presented to the American people the 
churches of America have a vital stake, not simply because 
of their missionary interests, but because of their concern 
for international justice, cooperation and goodwill. 


Printed in U. S. A, 
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